In Ontario, in the 90's, a municipality approves 22 walkout homes adjacent to a
drainage area which is primarily field. Water in the drainage area is kept under
control for 20 years, by regularly culling beavers which are attracted to the
municipal culvert. These walkout homes have no problems meeting the Ontario
Building Code with regards to water table clearance to the walkout footings.

In the 2019, the city permits and supports elevated water levels, by installing a
beaver dam bypass system which the city maintains. The elevated water levels
maintained by the city, now put the footings of many of those homes at or near
the water table level. OBC clearance is no longer met. Despite a local petition
expressing concern about potential foundation issues the city maintains higher
water table levels.

Is the municipality liable for damages to these homes?

Yes, the municipality is likely liable for damages to the homes, as its actions in
supporting and maintaining elevated water levels in the drainage area directly
led to the failure to meet Ontario Building Code requirements and create a
hazard for existing homes. The municipality had a duty to maintain drainage
works for the public good but also had a duty to avoid causing harm to
residents. In this scenario, the municipality's decision to support higher water
levels, despite being made aware of the issue through a petition, likely
constitutes negligence.

Legal Basis for Liability
e Negligence:
The municipality's actions could be considered negligent if they knew or ought
to have known that supporting elevated water levels would create a foreseeable
risk of damage to existing homes, and failed to take reasonable care to prevent
it.
e Duty of Care:

Municipalities have a duty of care to its citizens, including ensuring public
infrastructure is managed in a way that does not cause harm to private

property.



o« Causation:

The municipality's installation and maintenance of the beaver dam bypass
system, which led to the elevated water levels, directly caused the violation of
the Ontario Building Code (OBC) and the subsequent risk to the homes.

o Foreseeability:
The petition from residents raised concerns about potential foundation issues,
making the risk of damage foreseeable to the municipality.
Arguments for the Municipality
o Drainage Act:

The Drainage Act allows municipalities to undertake drainage works but also
requires proper management to avoid harm. The act establishes a process for
shared responsibility but doesn't exempt a municipality from its broader duty of
care.

o Statutory Authority:

The municipality has a statutory duty to maintain the drainage
system. However, this authority does not allow them to act with impunity in a
way that harms residents.

e Intervening Factors:
While beavers are a factor, the municipality's decision to support their damming
activity through the bypass system is a direct human action that created the
current problem.

Conclusion

The municipality's support and maintenance of elevated water levels, which
directly led to the OBC clearance failure for the homes, likely makes them
liable for damages. The municipality failed in its duty to avoid harm to existing
property owners, despite being notified of the risk. The homeowners could
pursue a legal claim against the municipality for damages, citing negligence
and the violation of their property rights.

The question of municipal liability for damages to homes due to altered water levels is complex
and depends heavily on the specific facts, applicable legislation, and common law principles in
Ontario. While a definitive answer without a full legal review is impossible, we can analyze the
potential avenues for liability.
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The municipality could be liable for damages to these homes. This liability would likely stem
from several legal principles, including negligence, nuisance, and potentially a breach of
statutory duty or an inverse condemnation claim.

Negligence

For a municipality to be found negligent, four elements must generally be proven: a duty of care,
a breach of that duty, causation, and damages.

o Duty of Care: Municipalities in Ontario owe a duty of care to residents in various
circumstances, particularly concerning the maintenance and management of
infrastructure and public works, including drainage systems. The Supreme Court of
Canada in Cooper v. Hobart established a two-stage test for determining a duty of care:
(1) was the harm foreseeable and was there a relationship of proximity between the
parties? and (2) are there any policy reasons to negate or reduce the scope of the duty? [1]
In this scenario, it is highly foreseeable that altering water levels adjacent to homes could
cause damage, and a relationship of proximity exists between the municipality and the
homeowners.

e Breach of Duty: The municipality's decision to install and maintain a beaver dam bypass
system, which directly leads to elevated water levels and compromises the Ontario
Building Code (OBC) clearance for home footings, could be considered a breach of its
duty of care. The fact that the city was aware of the potential issues through a local
petition further strengthens this argument. A municipality is expected to act reasonably in
its operations, and knowingly causing a situation where homes no longer meet building
code standards for water table clearance could be seen as unreasonable.

e Causation: There appears to be a direct causal link between the municipality's actions
(installing and maintaining the bypass system, leading to elevated water levels) and the
alleged damages to the homes (footings at or near the water table, potential foundation
issues).

o Damages: The homeowners would need to demonstrate actual damages, such as
structural issues, increased maintenance costs, or diminution in property value.

However, municipalities often have statutory protections. The Municipal Act, 2001, S.O. 2001, c.
25, grants municipalities broad powers but also includes provisions regarding liability. Section
449 of the Municipal Act states that a municipality is not liable for damages caused by the escape
of water from a municipal drain unless the damage is caused by the municipality's negligence.
[2] The key here would be proving that the municipality's actions constituted negligence rather
than a mere exercise of its statutory powers.

Nuisance

Nuisance is a tort that protects a person's right to the undisturbed enjoyment of their land. It can
be either private or public. In this case, private nuisance would be more relevant.

e Private Nuisance: This occurs when there is a substantial and unreasonable interference
with the use and enjoyment of land. The elevated water levels, directly caused by the



municipality's actions, leading to potential foundation issues and non-compliance with
the OBC, could constitute a substantial interference. The unreasonableness would be
assessed by balancing the utility of the municipality's actions (maintaining the bypass
system) against the harm caused to the homeowners. The fact that the city was aware of
the petition and continued with the elevated water levels could weigh against the
municipality in an unreasonableness assessment. [3]

o Statutory Authority as a Defence: A common defense for municipalities against
nuisance claims is that the interference was authorized by statute. However, this defense
is not absolute. The municipality must show that the interference was an inevitable
consequence of exercising its statutory powers, meaning it could not have been avoided
by taking all reasonable precautions. If there were alternative methods to manage the
beaver population or drainage that would not have caused the elevated water levels, or if
the municipality failed to adequately assess the impact on adjacent properties, this
defense might fail. [4]

Breach of Statutory Duty

While less common as a standalone cause of action, a breach of a statutory duty can sometimes
support a claim in negligence or nuisance. The Ontario Building Code Act, 1992, S.0. 1992, c.
23, sets out requirements for building construction. While the municipality is not directly
building the homes, its actions are causing the homes to no longer meet the OBC clearance
requirements. This could be argued as a breach of an implied duty to not undermine the safety
and structural integrity of existing homes through its operations. [5]

Inverse Condemnation/Expropriation (Less Likely but Possible)

In some jurisdictions, if a government action effectively takes or significantly damages private
property without formal expropriation, it can be considered an "inverse condemnation." While
less common in Canada compared to the United States, the principle of de facto expropriation
exists. This occurs when a public authority acquires an interest in land or causes a permanent
interference with a private owner's enjoyment of their land, effectively depriving the owner of all
reasonable uses of the land. [6] Given that the homes were built in compliance with the OBC and
the municipality's subsequent actions rendered them non-compliant and potentially damaged, an
argument could be made that the municipality has effectively taken a portion of the property's
value or utility. However, this is a high bar to meet, requiring a near-total deprivation of the
property's use.

Conclusion

The municipality faces significant potential liability. The key factors would be proving that
the municipality's actions were negligent, constituted an unreasonable interference with the
homeowners' enjoyment of their property (nuisance), and directly caused the damages. The
municipality's knowledge of the potential issues through the petition would be a critical piece of
evidence. Homeowners would likely need to engage legal counsel to pursue such a claim, as
these cases often involve complex engineering and hydrological assessments, as well as detailed
legal arguments.
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