
In Ontario, a municipality makes a drainage change which brings marsh water near and adjacent to 

household properties. prior to this change the city had been culling for 25 years. Some 20+homes are 

involved. Relevant footings are 4 feet underground. Marsh Water levels vary but in general are level with 

the footings and at most 2 feet below. Should the city be performing due diligence before or after the 

change to verify the impact on the water table? 

Drainage Disputes and Municipal Liability in 

Ontario 

The legal framework governing natural watercourses, surface water, and municipal drainage in Ontario is a 

complex intersection of Common Law principles and statutory mandates such as the Drainage Act and the 

Ontario Water Resources Act. When a municipality initiates a change to a drainage system that alters the water 

table near residential footings, the requirement for due diligence is generally established prior to the physical 

alteration to avoid liability for "collected" water and potential structural interference. 

According to www.iAsk.Ai - Ask AI: 

Legal Definitions of Water Flow 

Under Ontario Common Law, water is categorized as either a natural watercourse or surface water. A natural 

watercourse is defined as a stream flowing in a defined channel with a bed and banks.[1] Surface water, 

conversely, is water that flows across the ground without a defined channel, often as "sheet flow."[4] The 

distinction is critical because riparian owners (those whose property borders a natural watercourse) have a right 

to drain into that watercourse, whereas owners dealing with surface water have different obligations.[1] 

Collected Surface Water and Liability 

A central principle in Ontario drainage law is that while a landowner (including a municipality) has the right to 

allow surface water to flow naturally downhill, they may not "collect" or "concentrate" that water and discharge 

it in a way that causes damage to downstream properties.[4] If a municipality modifies a drainage system—

effectively creating a system of "collected surface water"—it assumes a legal obligation to discharge that water 

where it will not cause injury to others.[4] 

In the scenario where marsh water is redirected near residential footings, the municipality has moved from 

allowing natural flow to managing collected water. Legal precedents suggest that if the concentration of this 

water leads to a rise in the water table that interferes with the structural integrity of footings (which are typically 

4 feet underground), the municipality may be held liable for nuisance or negligence if due diligence was not 

performed.[5] 

The Requirement for Due Diligence 

Due diligence in municipal engineering and drainage involves assessing the impact of water table fluctuations 

on existing structures. Because footings are designed based on specific soil bearing capacities—which are 

significantly reduced when soil becomes saturated—a change in the water table can lead to subsidence or 

hydrostatic pressure issues.[5] 
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1. Pre-Construction Assessment: Professional engineering standards generally require a hydrologic and 

hydrogeologic study before significant drainage changes. This is to ensure that the "right of drainage" 

does not infringe upon the property rights of others by causing flooding or sub-surface saturation.[4] 

2. Prescriptive Rights: If a landowner has drained water onto lower land openly and peacefully for 20 

years, they may acquire a "prescriptive right."[4] However, if the municipality alters the quantity or 

source of that water (e.g., introducing marsh water where there was previously only storm runoff), that 

prescriptive right may be lost, and the municipality becomes liable for the new impacts.[4] 

3. Statutory Obligations: Under the Drainage Act, a municipality must follow a specific process 

involving an engineer's report, which includes an assessment of the impact on affected lands. Failure to 

perform this assessment before the change can lead to legal action in the drainage court or through the 

Drainage Referee.[1] 

Impact on Residential Footings  The proximity of the water table to 

footings (level with or 2 feet below) is a significant engineering concern. The "zone of influence" for a footing's 

load distribution can be affected by water levels within a depth equal to the width of the footing (𝐵) below the 

base of the footing. If the water table rises into this zone, the effective stress (𝜎′) of the soil is reduced 

according to the principle: 

𝜎′ = 𝜎 − 𝑢where 𝜎is total stress and 𝑢is pore water pressure.[5] A reduction in effective stress can lead to 

foundation settlement. Therefore, the city is expected to verify these impacts before the change to ensure the 

new drainage path does not compromise the 20+ homes involved. 

Conclusion on Municipal Responsibility   While property owners 

generally have no duty to maintain a natural watercourse for the benefit of neighbors, a municipality that 

actively manages or alters a drain assumes a duty of care.[1] If the city has been "culling" or maintaining the 

area for 25 years, it has established a pattern of management that reinforces its responsibility to perform due 

diligence. Blocking or redirecting water in a way that saturates a neighbor's land is generally actionable under 

the "common enemy" doctrine limitations in Canada, which prevent the harmful concentration of water.[4]
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